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(b) The aggregate amount of the pay-
ments to be made in the absence of the
occurrence of the contingencies de-
scribed in subdivision (i)(a) of this sub-
paragraph is explicitly stated in the de-
cree, instrument, or agreement or may
be calculated from the face of the de-
cree, instrument, or agreement, or

(c) The total amount which will be
paid may be calculated actuarially.

(4) Where payments under a decree,
instrument, or agreement are to be
paid over a period ending more than
ten years from the date of such decree,
instrument, or agreement, but where
such payments meet the conditions set
forth in subparagraph (3)(i) of this
paragraph, such payments are consid-
ered to be periodic payments for the
purpose of section 71 without regard to
the rule set forth in subparagraph (2) of
this paragraph. Accordingly, the rules
set forth in subparagraph (2) of this
paragraph are not applicable to such
payments.

(5) The rules as to periodic and in-
stallment payments are illustrated by
the following examples:

Example (1). Under the terms of a written
instrument, H is required to make payments
to W which are in the nature of alimony, in
the amount of $100 a month for nine years.
The instrument provides that if H or W dies
the payments are to cease. The payments are
periodic.

Example (2). The facts are the same as in
example (1) except that the written instru-
ment explicitly provides that H is to pay W
the sum of $10,800 in monthly payments of
$100 over a period of nine years. The pay-
ments are periodic.

Example (3). Under the terms of a written
instrument, H is to pay W $100 a month over
a period of nine years. The monthly pay-
ments are not subject to any of the contin-
gencies of death of H or W, remarriage of W,
or change in the economic status of H or W
under the terms of the written instrument or
by reason of local law. The payments are not
periodic.

Example (4). A divorce decree in 1954 pro-
vides that H is to pay W $20,000 each year for
the next five years, beginning with the date
of the decree, and then $5,000 each year for
the next ten years. Assuming the wife makes
her returns on the calendar year basis, each
payment received in the years 1954 to 1958,
inclusive, is treated as a periodic payment
under section 71(a)(1), but only to the extent
of 10 percent of the principal sum of $150,000.
Thus, for such taxable years, only $15,000 of
the $20,000 received is includible under sec-
tion 71(a)(1) in the wife’s income and is de-

ductible by the husband under section 215.
For the years 1959 to 1968, inclusive, the full
$5,000 received each year by the wife is in-
cludible in her income and is deductible from
the husband’s income.

(e) Payments for support of minor chil-
dren. Section 71(a) does not apply to
that part of any periodic payment
which, by the terms of the decree, in-
strument, or agreement under section
71(a), is specifically designated as a
sum payable for the support of minor
children of the husband. The statute
prescribes the treatment in cases
where an amount or portion is so fixed
but the amount of any periodic pay-
ment is less than the amount of the
periodic payment specified to be made.
In such cases, to the extent of the
amount which would be payable for the
support of such children out of the
originally specified periodic payment,
such periodic payment is considered a
payment for such support. For exam-
ple, if the husband is by terms of the
decree, instrument, or agreement re-
quired to pay $200 a month to his di-
vorced wife, $100 of which is designated
by the decree, instrument, or agree-
ment to be for the support of their
minor children, and the husband pays
only $150 to his wife, $100 is neverthe-
less considered to be a payment by the
husband for the support of the chil-
dren. If, however, the periodic pay-
ments are received by the wife for the
support and maintenance of herself and
of minor children of the husband with-
out such specific designation of the
portion for the support of such chil-
dren, then the whole of such amounts
is includible in the income of the wife
as provided in section 71(a). Except in
cases of a designated amount or por-
tion for the support of the husband’s
minor children, periodic payments de-
scribed in section 71(a) received by the
wife for herself and any other person or
persons are includible in whole in the
wife’s income, whether or not the
amount or portion for such other per-
son or persons is designated.

§ 1.71–1T Alimony and separate main-
tenance payments (temporary).

(a) In general.
Q–1 What is the income tax treat-

ment of alimony or separate mainte-
nance payments?
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A–1 Alimony or separate mainte-
nance payments are, under section 71,
included in the gross income of the
payee spouse and, under section 215, al-
lowed as a deduction from the gross in-
come of the payor spouse.

Q–2 What is an alimony or separate
maintenance payment?

A–2 An alimony or separate mainte-
nance payment is any payment re-
ceived by or on behalf of a spouse
(which for this purpose includes a
former spouse) of the payor under a di-
vorce or separation instrument that
meets all of the following require-
ments:

(a) The payment is in cash (see A–5).
(b) The payment is not designated as

a payment which is excludible from the
gross income of the payee and non-
deductible by the payor (see A–8).

(c) In the case of spouses legally sep-
arated under a decree of divorce or sep-
arate maintenance, the spouses are not
members of the same household at the
time the payment is made (see A–9).

(d) The payor has no liability to con-
tinue to make any payment after the
death of the payee (or to make any
payment as a substitute for such pay-
ment) and the divorce or separation in-
strument states that there is no such
liability (see A–10).

(e) The payment is not treated as
child support (see A–15).

(f) To the extent that one or more an-
nual payments exceed $10,000 during
any of the 6-post-separation years, the
payor is obligated to make annual pay-
ments in each of the 6-post-separation
years (see A–19).

Q–3 In order to be treated as ali-
mony or separate maintenance pay-
ments, must the payments be ‘‘peri-
odic’’ as that term was defined prior to
enactment of the Tax Reform Act of
1984 or be made in discharge of a legal
obligation of the payor to support the
payee arising out of a marital or fam-
ily relationship?

A–3 No. The Tax Reform Act of 1984
replaces the old requirements with the
requirements described in A–2 above.
Thus, the requirements that alimony
or separate maintenance payments be
‘‘periodic’’ and be made in discharge of
a legal obligation to support arising
out of a marital or family relationship
have been eliminated.

Q–4 Are the instruments described
in section 71(a) of prior law the same as
divorce or separation instruments de-
scribed in section 71, as amended by
the Tax Reform Act of 1984?

A–4 Yes.
(b) Specific requirements.
Q–5 May alimony or separate main-

tenance payments be made in a form
other than cash?

A–5 No. Only cash payments (in-
cluding checks and money orders pay-
able on demand) qualify as alimony or
separate maintenance payments.
Transfers of services or property (in-
cluding a debt instrument of a third
party or an annuity contract), execu-
tion of a debt instrument by the payor,
or the use of property of the payor do
not qualify as alimony or separate
maintenance payments.

Q–6 May payments of cash to a third
party on behalf of a spouse qualify as
alimony or separate maintenance pay-
ments if the payments are pursuant to
the terms of a divorce or separation in-
strument?

A–6 Yes. Assuming all other re-
quirements are satisfied, a payment of
cash by the payor spouse to a third
party under the terms of the divorce or
separation instrument will qualify as a
payment of cash which is received ‘‘on
behalf of a spouse’’. For example, cash
payments of rent, mortgage, tax, or
tuition liabilities of the payee spouse
made under the terms of the divorce or
separation instrument will qualify as
alimony or separate maintenance pay-
ments. Any payments to maintain
property owned by the payor spouse
and used by the payee spouse (includ-
ing mortgage payments, real estate
taxes and insurance premiums) are not
payments on behalf of a spouse even if
those payments are made pursuant to
the terms of the divorce or separation
instrument. Premiums paid by the
payor spouse for term or whole life in-
surance on the payor’s life made under
the terms of the divorce or separation
instrument will qualify as payments on
behalf of the payee spouse to the ex-
tent that the payee spouse is the owner
of the policy.

Q–7 May payments of cash to a third
party on behalf of a spouse qualify as
alimony or separate maintenance pay-
ments if the payments are made to the
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third party at the written request of
the payee spouse?

A–7 Yes. For example, instead of
making an alimony or separate main-
tenance payment directly to the payee,
the payor spouse may make a cash pay-
ment to a charitable organization if
such payment is pursuant to the writ-
ten request, consent or ratification of
the payee spouse. Such request, con-
sent or ratification must state that the
parties intend the payment to be treat-
ed as an alimony or separate mainte-
nance payment to the payee spouse
subject to the rules of section 71, and
must be received by the payor spouse
prior to the date of filing of the payor’s
first return of tax for the taxable year
in which the payment was made.

Q–8 How may spouses designate that
payments otherwise qualifying as ali-
mony or separate maintenance pay-
ments shall be excludible from the
gross income of the payee and non-
deductible by the payor?

A–8 The spouses may designate that
payments otherwise qualifying as ali-
mony or separate maintenance pay-
ments shall be nondeductible by the
payor and excludible from gross in-
come by the payee by so providing in a
divorce or separation instrument (as
defined in section 71(b)(2)). If the
spouses have executed a written sepa-
ration agreement (as described in sec-
tion 71(b)(2)(B)), any writing signed by
both spouses which designates other-
wise qualifying alimony or separate
maintenance payments as nondeduct-
ible and excludible and which refers to
the written separation agreement will
be treated as a written separation
agreement (and thus a divorce or sepa-
ration instrument) for purposes of the
preceding sentence. If the spouses are
subject to temporary support orders (as
described in section 71(b)(2)(C)), the
designation of otherwise qualifying ali-
mony or separate payments as non-
deductible and excludible must be
made in the original or a subsequent
temporary support order. A copy of the
instrument containing the designation
of payments as not alimony or separate
maintenance payments must be at-
tached to the payee’s first filed return
of tax (Form 1040) for each year in
which the designation applies.

Q–9 What are the consequences if, at
the time a payment is made, the payor
and payee spouses are members of the
same household?

A–9 Generally, a payment made at
the time when the payor and payee
spouses are members of the same
household cannot qualify as an ali-
mony or separate maintenance pay-
ment if the spouses are legally sepa-
rated under a decree of divorce or of
separate maintenance. For purposes of
the preceding sentence, a dwelling unit
formerly shared by both spouses shall
not be considered two separate house-
holds even if the spouses physically
separate themselves within the dwell-
ing unit. The spouses will not be treat-
ed as members of the same household if
one spouse is preparing to depart from
the household of the other spouse, and
does depart not more than one month
after the date the payment is made. If
the spouses are not legally separated
under a decree of divorce or separate
maintenance, a payment under a writ-
ten separation agreement or a decree
described in section 71(b)(2)(C) may
qualify as an alimony or separate
maintenance payment notwithstanding
that the payor and payee are members
of the same household at the time the
payment is made.

Q–10 Assuming all other require-
ments relating to the qualification of
certain payments as alimony or sepa-
rate maintenance payments are met,
what are the consequences if the payor
spouse is required to continue to make
the payments after the death of the
payee spouse?

A–10 None of the payments before
(or after) the death of the payee spouse
qualify as alimony or separate mainte-
nance payments.

Q–11 What are the consequences if
the divorce or separation instrument
fails to state that there is no liability
for any period after the death of the
payee spouse to continue to make any
payments which would otherwise qual-
ify as alimony or separate maintenance
payments?

A–11 If the instrument fails to in-
clude such a statement, none of the
payments, whether made before or
after the death of the payee spouse,
will qualify as alimony or separate
maintenance payments.
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Example (1). A is to pay B $10,000 in cash
each year for a period of 10 years under a di-
vorce or separation instrument which does
not state that the payments will terminate
upon the death of B. None of the payments
will qualify as alimony or separate mainte-
nance payments.

Example (2). A is to pay B $10,000 in cash
each year for a period of 10 years under a di-
vorce or separation instrument which states
that the payments will terminate upon the
death of B. In addition, under the instru-
ment, A is to pay B or B’s estate $20,000 in
cash each year for a period of 10 years. Be-
cause the $20,000 annual payments will not
terminate upon the death of B, these pay-
ments will not qualify as alimony or sepa-
rate maintenance payments. However, the
separate $10,000 annual payments will qualify
as alimony or separate maintenance pay-
ments.

Q–12 Will a divorce or separation in-
strument be treated as stating that
there is no liability to make payments
after the death of the payee spouse if
the liability to make such payments
terminates pursuant to applicable local
law or oral agreement?

A–12 No. Termination of the liabil-
ity to make payments must be stated
in the terms of the divorce or separa-
tion instrument.

Q–13 What are the consequences if
the payor spouse is required to make
one or more payments (in cash or prop-
erty) after the death of the payee
spouse as a substitute for the continu-
ation of pre-death payments which
would otherwise qualify as alimony or
separate maintenance payments?

A–13 If the payor spouse is required
to make any such substitute payments,
none of the otherwise qualifying pay-
ments will qualify as alimony or sepa-
rate maintenance payments. The di-
vorce or separation instrument need
not state, however, that there is no li-
ability to make any such substitute
payment.

Q–14 Under what circumstances will
one or more payments (in cash or prop-
erty) which are to occur after the
death of the payee spouse be treated as
a substitute for the continuation of
payments which would otherwise qual-
ify as alimony or separate maintenance
payments?

A–14 To the extent that one or more
payments are to begin to be made, in-
crease in amount, or become acceler-
ated in time as a result of the death of

the payee spouse, such payments may
be treated as a substitute for the con-
tinuation of payments terminating on
the death of the payee spouse which
would otherwise qualify as alimony or
separate maintenance payments. The
determination of whether or not such
payments are a substitute for the con-
tinuation of payments which would
otherwise qualify as alimony or sepa-
rate maintenance payments, and of the
amount of the otherwise qualifying ali-
mony or separate maintenance pay-
ments for which any such payments
are a substitute, will depend on all of
the facts and circumstances.

Example (1). Under the terms of a divorce
decree, A is obligated to make annual ali-
mony payments to B of $30,000, terminating
on the earlier of the expiration of 6 years or
the death of B. B maintains custody of the
minor children of A and B. The decree pro-
vides that at the death of B, if there are
minor children of A and B remaining, A will
be obligated to make annual payments of
$10,000 to a trust, the income and corpus of
which are to be used for the benefit of the
children until the youngest child attains the
age of majority. These facts indicate that
A’s liability to make annual $10,000 pay-
ments in trust for the benefit of his minor
children upon the death of B is a substitute
for $10,000 of the $30,000 annual payments to
B. Accordingly, $10,000 of each of the $30,000
annual payments to B will not qualify as ali-
mony or separate maintenance payments.

Example (2). Under the terms of a divorce
decree, A is obligated to make annual ali-
mony payments to B of $30,000, terminating
on the earlier of the expiration of 15 years or
the death of B. The divorce decree provides
that if B dies before the expiration of the 15
year period, A will pay to B’s estate the dif-
ference between the total amount that A
would have paid had B survived, minus the
amount actually paid. For example, if B dies
at the end of the 10th year in which pay-
ments are made, A will pay to B’s estate
$150,000 ($450,000–$300,000). These facts indi-
cate that A’s liability to make a lump sum
payment to B’s estate upon the death of B is
a substitute for the full amount of each of
the annual $30,000 payments to B. Accord-
ingly, none of the annual $30,000 payments to
B will qualify as alimony or separate main-
tenance payments. The result would be the
same if the lump sum payable at B’s death
were discounted by an appropriate interest
factor to account for the prepayment.

(c) Child support payments.
Q–15 What are the consequences of a

payment which the terms of the di-
vorce or separation instrument fix as
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payable for the support of a child of the
payor spouse?

A–15 A payment which under the
terms of the divorce or separation in-
strument is fixed (or treated as fixed)
as payable for the support of a child of
the payor spouse does not qualify as an
alimony or separate maintenance pay-
ment. Thus, such a payment is not de-
ductible by the payor spouse or includ-
ible in the income of the payee spouse.

Q–16 When is a payment fixed (or
treated as fixed) as payable for the sup-
port of a child of the payor spouse?

A–16 A payment is fixed as payable
for the support of a child of the payor
spouse if the divorce or separation in-
strument specifically designates some
sum or portion (which sum or portion
may fluctuate) as payable for the sup-
port of a child of the payor spouse. A
payment will be treated as fixed as
payable for the support of a child of the
payor spouse if the payment is reduced
(a) on the happening of a contingency
relating to a child of the payor, or (b)
at a time which can clearly be associ-
ated with such a contingency. A pay-
ment may be treated as fixed as pay-
able for the support of a child of the
payor spouse even if other separate
payments specifically are designated as
payable for the support of a child of the
payor spouse.

Q–17 When does a contingency re-
late to a child of the payor?

A–17 For this purpose, a contin-
gency relates to a child of the payor if
it depends on any event relating to
that child, regardless of whether such
event is certain or likely to occur.
Events that relate to a child of the
payor include the following: the child’s
attaining a specified age or income
level, dying, marrying, leaving school,
leaving the spouse’s household, or gain-
ing employment.

Q–18 When will a payment be treat-
ed as to be reduced at a time which can
clearly be associated with the hap-
pening of a contingency relating to a
child of the payor?

A–18 There are two situations, de-
scribed below, in which payments
which would otherwise qualify as ali-
mony or separate maintenance pay-
ments will be presumed to be reduced
at a time clearly associated with the
happening of a contingency relating to

a child of the payor. In all other situa-
tions, reductions in payments will not
be treated as clearly associated with
the happening of a contingency relat-
ing to a child of the payor.

The first situation referred to above
is where the payments are to be re-
duced not more than 6 months before
or after the date the child is to attain
the age of 18, 21, or local age of major-
ity. The second situation is where the
payments are to be reduced on two or
more occasions which occur not more
than one year before or after a dif-
ferent child of the payor spouse attains
a certain age between the ages of 18
and 24, inclusive. The certain age re-
ferred to in the preceding sentence
must be the same for each such child,
but need not be a whole number of
years.

The presumption in the two situa-
tions described above that payments
are to be reduced at a time clearly as-
sociated with the happening of a con-
tingency relating to a child of the
payor may be rebutted (either by the
Service or by taxpayers) by showing
that the time at which the payments
are to be reduced was determined inde-
pendently of any contingencies relat-
ing to the children of the payor. The
presumption in the first situation will
be rebutted conclusively if the reduc-
tion is a complete cessation of alimony
or separate maintenance payments
during the sixth post-separation year
(described in A–21) or upon the expira-
tion of a 72-month period. The pre-
sumption may also be rebutted in other
circumstances, for example, by show-
ing that alimony payments are to be
made for a period customarily provided
in the local jurisdiction, such as a pe-
riod equal to one-half the duration of
the marriage.

Example: A and B are divorced on July 1,
1985, when their children, C (born July 15,
1970) and D (born September 23, 1972), are 14
and 12, respectively. Under the divorce de-
cree, A is to make alimony payments to B of
$2,000 per month. Such payments are to be
reduced to $1,500 per month on January 1,
1991 and to $1,000 per month on January 1,
1995. On January 1, 1991, the date of the first
reduction in payments, C will be 20 years 5
months and 17 days old. On January 1, 1995,
the date of the second reduction in pay-
ments, D will be 22 years 3 months and 9 days
old. Each of the reductions in payments is to
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occur not more than one year before or after
a different child of A attains the age of 21
years and 4 months. (Actually, the reduc-
tions are to occur not more than one year
before or after C and D attain any of the ages
21 years 3 months and 9 days through 21
years 5 months and 17 days.) Accordingly,
the reductions will be presumed to clearly be
associated with the happening of a contin-
gency relating to C and D. Unless this pre-
sumption is rebutted, payments under the di-
vorce decree equal to the sum of the reduc-
tion ($1,000 per month) will be treated as
fixed for the support of the children of A and
therefore will not qualify as alimony or sepa-
rate maintenance payments.

(d) Excess front-loading rules.
Q–19 What are the excess front-load-

ing rules?
A–19 The excess front-loading rules

are two special rules which may apply
to the extent that payments in any cal-
endar year exceed $10,000. The first rule
is a minimum term rule, which must be
met in order for any annual payment,
to the extent in excess of $10,000, to
qualify as an alimony or separate
maintenance payment (see A–2(f)). This
rule requires that alimony or separate
maintenance payments be called for, at
a minimum, during the 6 ‘‘post-separa-
tion years’’. The second rule is a recap-
ture rule which characterizes payments
retrospectively by requiring a recal-
culation and inclusion in income by
the payor and deducation by the payee
of previously paid alimony or separate
maintenance payment to the extent
that the amount of such payments dur-
ing any of the 6 ‘‘post-separation
years’’ falls short of the amount of
payments during a prior year by more
than $10,000.

Q–20 Do the excess front-loading
rules apply to payments to the extent
that annual payments never exceed
$10,000?

A–20 No. For example, A is to make
a single $10,000 payment to B. Provided
that the other requirements of section
71 are met, the payment will qualify as
an alimony or separate maintenance
payment. If A were to make a single
$15,000 payment to B, $10,000 of the pay-
ment would qualify as an alimony or
separate maintenance payment and
$5,000 of the payment would be dis-
qualified under the minimum term rule
because payments were not to be made
for the minimum period.

Q–21 Do the excess front-loading
rules apply to payments received under
a decree described in section
71(b)(2)(C)?

A–21 No. Payments under decrees
described in section 71(b)(2)(C) are to be
disregarded entirely for purposes of ap-
plying the excess front-loading rules.

Q–22 Both the minimum term rule
and the recapture rule refer to 6 ‘‘post-
separation years’’. What are the 6 ‘‘post
separation years’’?

A–22 The 6 ‘‘post-separation years’’
are the 6 consecutive calendar years
beginning with the first calendar year
in which the payor pays to the payee
an alimony or separate maintenance
payment (except a payment made
under a decree described in section
71(b)(2)(C)). Each year within this pe-
riod is referred to as a ‘‘post-separation
year’’. The 6-year period need not com-
mence with the year in which the
spouses separate or divorce, or with the
year in which payments under the di-
vorce or separation instrument are
made, if no payments during such year
qualify as alimony or separate mainte-
nance payments. For example, a decree
for the divorce of A and B is entered in
October, 1985. The decree requires A to
make monthly payments to B com-
mencing November 1, 1985, but A and B
are members of the same household
until February 15, 1986 (and as a result,
the payments prior to January 16, 1986,
do not qualify as alimony payments).
For purposes of applying the excess
front-loading rules to payments from A
to B, the 6 calendar years 1986 through
1991 are post-separation years. If a
spouse has been making payments pur-
suant to a divorce or separation instru-
ment described in section 71(b)(2) (A) or
(B), a modification of the instrument
or the substitution of a new instru-
ment (for example, the substitution of
a divorce decree for a written separa-
tion agreement) will not result in the
creation of additional post-separation
years. However, if a spouse has been
making payments pursuant to a di-
vorce or separation instrument de-
scribed in section 71(b)(2)(C), the 6-year
period does not begin until the first
calendar year in which alimony or sep-
arate maintenance payments are made
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under a divorce or separation instru-
ment described in section 71(b)(2) (A) or
(B).

Q–23 How does the minimum term
rule operate?

A–23 The minimum term rule oper-
ates in the following manner. To the
extent payments are made in excess of
$10,000, a payment will qualify as an al-
imony or separate maintenance pay-
ment only if alimony or separate main-
tenance payments are to be made in
each of the 6 post-separation years. For
example, pursuant to a divorce decree,
A is to make alimony payments to B of
$20,000 in each of the 5 calendar years
1985 through 1989. A is to make no pay-
ment in 1990. Under the minimum term
rule, only $10,000 will qualify as an ali-
mony payment in each of the calendar
years 1985 through 1989. If the divorce
decree also required A to make a $1
payment in 1990, the minimum term
rule would be satisfied and $20,000
would be treated as an alimony pay-
ment in each of the calendar years 1985
through 1989. The recapture rule would,
however, apply for 1990. For purposes of
determining whether alimony or sepa-
rate maintenance payments are to be
made in any year, the possible termi-
nation of such payments upon the hap-
pening of a contingency (other than
the passage of time) which has not yet
occurred is ignored (unless such contin-
gency may cause all or a portion of the
payment to be treated as a child sup-
port payment).

Q–24 How does the recapture rule
operate?

A–24 The recapture rule operates in
the following manner. If the amount of
alimony or separate maintenance pay-
ments paid in any post-separation year
(referred to as the ‘‘computation
year’’) falls short of the amount of ali-
mony or separate maintenance pay-
ments paid in any prior post-separation
year by more than $10,000, the payor
must compute an ‘‘excess amount’’ for
the computation year. The excess
amount for any computation year is
the sum of excess amounts determined
with respect to each prior post-separa-
tion year. The excess amount deter-
mined with respect to a prior post-sep-
aration year is the excess of (1) the
amount of alimony or separate mainte-
nance payments paid by the payor

spouse during such prior post-separa-
tion year, over (2) the amount of the
alimony or separate maintenance pay-
ments paid by the payor spouse during
the computation year plus $10,000. For
purposes of this calculation, the
amount of alimony or separate mainte-
nance payments made by the payor
spouse during any post-separation year
preceding the computation year is re-
duced by any excess amount previously
determined with respect to such year.
The rules set forth above may be illus-
trated by the following example. A
makes alimony payments to B of
$25,000 in 1985 and $12,000 in 1986. The
excess amount with respect to 1985 that
is recaptured in 1986 is $3,000 ($25,000¥

($12,000+$10,000)). For purposes of subse-
quent computation years, the amount
deemed paid in 1985 is $22,000. If A
makes alimony payments to B of $1,000
in 1987, the excess amount that is re-
captured in 1987 will be $12,000. This is
the sum of an $11,000 excess amount
with respect to 1985
($22,000¥$1,000+$10,000)) and a $1,000 ex-
cess amount with respect to 1986
($12,000¥($1,000+$10,000)). If, prior to
the end of 1990, payments decline fur-
ther, additional recapture will occur.
The payor spouse must include the ex-
cess amount in gross income for his/her
taxable year begining with or in the
computation year. The payee spouse is
allowed a deduction for the excess
amount in computing adjusted gross
income for his/her taxable year begin-
ning with or in the computation year.
However, the payee spouse must com-
pute the excess amount by reference to
the date when payments were made
and not when payments were received.

Q–25 What are the exceptions to the
recapture rule?

A–25 Apart from the $10,000 thresh-
old for application of the recapture
rule, there are three exceptions to the
recapture rule. The first exception is
for payments received under temporary
support orders described in section
71(b)(2)(C) (see A–21). The second excep-
tion is for any payment made pursuant
to a continuing liability over the pe-
riod of the post-separation years to pay
a fixed portion of the payor’s income
from a business or property or from
compensation for employment or self-
employment. The third exception is
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where the alimony or separate
manitenance payments in any post-sep-
aration year cease by reason of the
death of the payor or payee or the re-
marriage (as defined under applicable
local law) of the payee before the close
of the computation year. For example,
pursuant to a divorce decree, A is to
make cash payments to B of $30,000 in
each of the calendar years 1985 through
1990. A makes cash payments of $30,000
in 1985 and $15,000 in 1986, in which year
B remarries and A’s alimony payments
cease. The recapture rule does not
apply for 1986 or any subsequent year.
If alimony or separate maintenance
payments made by A decline or cease
during a post-separation year for any
other reason (including a failure by the
payor to make timely payments, a
modification of the divorce or separa-
tion instrument, a reduction in the
support needs of the payee, or a reduc-
tion in the ability of the payor to pro-
vide support) excess amounts with re-
spect to prior post-separation years
will be subject to recapture.

(e) Effective dates.
Q–26 When does section 71, as

amended by the Tax Reform Act of
1984, become effective?

A–26 Generally, section 71, as
amended, is effective with respect to
divorce or separation instruments (as
defined in section 71(b)(2)) executed
after December 31, 1984. If a decree of
divorce or separate maintenance exe-
cuted after December 31, 1984, incor-
porates or adopts without change the
terms of the alimony or separate main-
tenance payments under a divorce or
separation instrument executed before
January 1, 1985, such decree will be
treated as executed before January 1,
1985. A change in the amount of ali-
mony or separate maintenance pay-
ments or the time period over which
such payments are to continue, or the
addition or deletion of any contin-
gencies or conditions relating to such
payments is a change in the terms of
the alimony or separate maintenance
payments. For example, in November
1984, A and B executed a written sepa-
ration agreement. In February 1985, a
decree of divorce is entered in substi-
tution for the written separation
agreement. The decree of divorce does
not change the terms of the alimony A

pays to B. The decree of divorce will be
treated as executed before January 1,
1985 and hence alimony payments
under the decree will be subject to the
rules of section 71 prior to amendment
by the Tax Reform Act of 1984. If the
amount or time period of the alimony
or separate maintenance payments are
not specified in the pre-1985 separation
agreement or if the decree of divorce
changes the amount or term of such
payments, the decree of divorce will
not be treated as executed before Janu-
ary 1, 1985, and alimony payments
under the decree will be subject to the
rules of section 71, as amended by the
Tax Reform Act of 1984.

Section 71, as amended, also applies
to any divorce or separation instru-
ment executed (or treated as executed)
before January 1, 1985 that has been
modified on or after January 1, 1985, if
such modification expressly provides
that section 71, as amended by the Tax
Reform Act of 1984, shall apply to the
instrument as modified. In this case,
section 71, as amended, is effective
with respect to payments made after
the date the instrument is modified.

(Secs. 1041(d)(4) (98 Stat. 798, 26 U.S.C.
1041(d)(4), 152(e)(2)(A) (98 Stat. 802, 26 U.S.C.
152(e)(2)(A), 215(c) (98 Stat. 800, 26 U.S.C.
215(c)) and 7805 (68A Stat. 917, 26 U.S.C. 7805)
of the Internal Revenue Code of 1954.

[T.D. 7973, 49 FR 34455, Aug. 31, 1984; 49 FR
36645, Sept. 19, 1984]

§ 1.71–2 Effective date; taxable years
ending after March 31, 1954, subject
to the Internal Revenue Code of
1939.

Pursuant to section 7851(a)(1)(C), the
regulations prescribed in § 1.71–1, to the
extent that they relate to payments
under a written separation agreement
executed after August 16, 1954, and to
the extent that they relate to pay-
ments under a decree for support re-
ceived after August 16, 1954, under a de-
cree entered after March 1, 1954, shall
also apply to taxable years beginning
before January 1, 1954, and ending after
August 16, 1954, although such years
are subject to the Internal Revenue
Code of 1939.

§ 1.72–1 Introduction.
(a) General principle. Section 72 pre-

scribes rules relating to the inclusion
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